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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 

TEZPUR, SONITPUR 

 

 

SESSIONS CASE NO. 23/2014 

GR CASE NO.1635/2013 

U/s 366/ 376(1) / 420 of IPC 

 

State 

-Vs- 

 Md. Amsor Ali                    ----- Accused Person 

  

 

 

Present 

Smti Munmun B.Sarma 

     Asst. Sessions Judge 

       Tezpur, Sonitpur 

 

Counsel for Prosecution : Mr. N. K. Mishra, APP 

Counsel for Defence  : Mr.                       , Advocate 

   

 

Evidence  : 04-07-2014, 24-09-2014, 18-03-2015, 18-06-2016  & 23-11-2016 

Argument : 05-01-17 

Judgment : 19-01-17 

 

 

JUDGMENT 

1) On 09-07-2013, complainant / victim filed an FIR at Chariduar P.S. stating 

inter-alia that on 08-07-2013 her previous acquaintance Rajesh @ Raja took her from 

Chariduar Forest Gate to Balipara. Thereafter, taking her to Bamgaon TE in a 
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rickshaw. Afterwards the accused raped her and then fled leaving the victim 

unconscious. Hence, the FIR was lodged.   

 

2) On receipt of the FIR, it was registered u/s 376(1) of IPC against the accused 

Md. Amsor Ali @ Raja. The police went to the place of occurrence and examined the 

available witnesses. Statements of the witnesses were recorded, medical examination 

of the victim was done. On completion of investigation, a prima facie case having 

appeared, the IO submitted charge sheet against accused Md. Amsor Ali @ Raja u/s 

366/376(1)/420 IPC to stand trial in open court.  

 

3) Cognizance of the offence and after appearance of the accused Md. Amsor Ali 

@ Raja, Sub-Divisional Judicial Magistrate (S), Tezpur committed the case to the ld. 

Sessions Judge, Sonitpur (Tezpur), and thereafter the case was made over to this 

Court for disposal. Accordingly, this Court took-up the trial of the case and 

considering the materials available on Case Record and Case Diary and prima facie 

case having appeared u/s 366/376(1)/420 IPC, charge was framed and the contents 

of the offence was read over and explained to the accused Amsor Ali, to which he 

pleaded not guilty and claimed to be tried. To prove the offence u/s 366/376(1)/420 

IPC against the accused person, the prosecution side examined the following 6 (six) 

witnesses- 

a) PW1 – the victim / complainant 

b) PW2 – Sri Bhakta Mandal 

c) PW3 – Sri Arjun Mandal 

d) PW4 – Dr.(Mrs) Amarjit Kaur, (MO)  

e) PW5 – Sri Prafulla Koch 

f) PW6 – Sri Mahendra Deka (IO) 

The following documents were exhibited by the prosecution-side: 

a) Ext.1 – Medical Report 
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b) Ext.1 (1) – Signature of PW-4 / Dr.(Mrs) Amarjit Kaur, (MO) 

c) Ext.2 & 3 – Lab reports 

d) Ext.4 – X-ray and sonography reports with plates 

e) Ext.4 – –Extract copy of the GD Entry 

f) Ext.4 (1) – Signature of O/C Satish Sahu 

g) Ext.5 – –FIR 

h) Ext.5 (1) – Signature of O/C Satish Sahu 

i) Ext.6 – Sketch Map 

j) Ext.6 (1) – Signature of PW-6/ Sri Mahendra Deka (IO) 

k) Ext.7 – – Charge-sheet 

l) Ext.7 (1) – Signature of O/C Satish Sahu 

To substantiate his claim, defence did not examine any witness. The 

accused person‘s case, as could be ascertained from cross-examination of the 

prosecution witness was that of total denial. 

 

4) The points for determination is as follows – 

a) Whether the accused Md. Amsor Ali on or about 08-07-2013, at about 12 

noon at Chariduar Forest Gate under Chariduar PS, kidnapped (abducted) the 

victim with intent (or knowing it to be likely) that she might be compelled to 

marry the accused against her will or in order (or knowing it to be likely) that 

she might be forced (or seduced) to illicit intercourse with the accused thus, 

committing an offence u/s 366 IPC? 

b) Whether the accused Md. Amsor Ali on the same date at Bamgaon Tea Estate 

committed rape on the victim thus, committing an offence u/s 376(1) IPC? 

c) Whether the accused Md. Amsor Ali on the same date and place cheated the 

victim by dishonestly inducing her to go with the accused thus, committing an 

offence u/s 420 IPC? 
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5) Heard arguments forwarded by the Ld. APP and counsel for the defence side. 

Ld. APP argued that PW1 clearly mentioned that the accused called her & she though 

salary will be given, so she went. However, accused said will take her to his home but 

took to Balipara in a Magic vehicle & then to Bangaon T.E. in a rickshaw, where he 

raped her and left her unconscious. PW2 deposed that his wife told him that the 

accused raped the victim  & that after being rape she was sitting on the road & was 

taken to hospital. PW3 also heard that a girl was raped in the T.E. but has no idea as 

to who raped whom. PW4 is the Medical Officer who examined the victim and she 

said that there was no signs of recent sexual intercourse in the body of the victim & 

that by the term ‗recent‘ she meant ‗within 12 hours‘. PW4 also clarified that the 

victim was examined after 2 days of incident. PW5 is father of victim & came to know 

after victim taken to hospital & victim told the whole incident to him. PW6 is the I/O 

& they were informed over phone by someone about the incident & he went to the 

place of incident & found the unconscious victim. He then sent the victim to hospital. 

Ld. APP argued that the prosecution was successful in proving all the charged 

sections against the accused. 

 

6) It was argued on behalf of the accused that there is no evidence, which 

shows that accused worked alongwith the victim. Then why would the victim 

presume that the salary will be given and therefore the accused called her? 

Furthermore, the victim stated during evidence that she sustained injuries when 

raped rape but the doctor said no injuries on the body of the victim. The victim also 

stated that she bleed but the I/o didn‘t seized any bloodied cloth. Furthermore, the 

doctor at Balipara PHC who treated the victim first time after the incident was never 

examined, even though he would had been the best witness if the incident was real. 

It is interesting to note that victim tried to portray she didn‘t know the accused well, 

however cross-examination revealed that victim met the accused 3-4 times prior to 

the incident & has met the accused the without informing her families. Furthermore, 
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during cross-examination she didn‘t shout at time of being raped. Moreover, cross-

examination of the victim shows that the FIR produced before the Court is not the 

original FIR given by the victim and it has been suppressed and another false FIR has 

been given by someone. Thus, it is clear that the accused is innocent and false 

charge-sheet has been given against him. 

 

DISCUSSIONS, DECISIONS & REASONS THEREOF – 

7) I have also gone through the materials available in the Case Record & the 

Case Diary. Thus, the charges are analyzed herein below in view of the materials 

available on record and the argument forwarded by both side. 

 

Offence u/s 376 IPC 

8) To be convicted under this section it must be proved that the accused Md. 

Amsor Ali committed rape on victim. S.375 IPC states that ―a man is said to commit 

―rape‖ if he-— 

a. penetrates his penis, to any extent, into the vagina, mouth, urethra or anus of 

a woman or makes her to do so with him or any other person; or 

b. inserts, to any extent, any object or a part of the body, not being the penis, 

into the vagina, the urethra or anus of a woman or makes her to do so with 

him or any other person; or 

c. manipulates any part of the body of a woman so as to cause penetration into 

the vagina, urethra, anus or any ~ of body of such woman or makes her to do 

so with him or any other person; or 

d. applies his mouth to the vagina, anus, urethra of a woman or makes her to do 

so with him or any other person, under the circumstances falling under any of 

the following seven descriptions:— 

First.—Against her will.  

Secondly.—Without her consent. 

Thirdly.—With her consent, when her consent has been obtained by putting 

her or any person in whom she is interested, in fear of death or of hurt. 
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Fourthly.—With her consent, when the man knows that he is not her 

husband and that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married. 

Fifthly.—With her consent when, at the time of giving such consent, by 

reason of unsoundness of mind or intoxication or the administration by him 

personally or through another of any stupefying or unwholesome 

Substance, she is unable to understand the nature and consequences of 

that to which she gives consent. 

Sixthly.—With or without her consent, when she is under eighteen years of 

age. 

Seventhly.—When she is unable to communicate consent. 

In light of the above legal we discuss the evidences in the present case. 

 

9) As normally seen in incidence of rape or other similar crimes, there were no 

eye-witness & the whole prosecution case hinges on the victim/PW1‘s evidence. 

Therefore, the victim is the main witness of this case She stated in her evidence that 

when the accused called her to Chariduar I.B she went because she thought her 

salary would be paid. There she found the accused & he told her that he would take 

her to his house and thus, they got-up in Magic vehicle & Balipara they went in a 

rickshaw. The accused took her to Bamgaon Tea Estate & there he raped her for over 

an hour. As a result, the victim sustained injuries & bleed and then became 

unconscious. She was in the place of the occurrence for two hours & then the police 

recovered her & took her for medical examination. The PW1 lodged the FIR. During 

cross-examination PW1 stated that she has met the accused around a year earlier 

and met him 3-4 times.  without informing any of my family members. It takes about 

half an hour to reach the place of occurrence from the main road & there were 

people passing through the road. PW1 also deposed that he accused raped her in 

middle of the T.E. road. She did raise hue and cry. She regained consciousness in the 

evening.  She lodged the FIR that day itself. The defence counsel did put a few 
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suggestions to the victim/PW1, however, those were mere omissions and not 

contradictions.  

 

10) Perusal of the evidences of the other prosecution witnesses reveals that PW2 

Sri Bhakta Mandal & PW3 Sri Arjun Mandal has no knowledge about the incident 

personally and are hearsay witnesses. PW5 Sri Prafulla Koch is the father of the 

victim and he deposed that the victim told him about the incident when he met her in 

the hospital. Thus, it is seen that nothing helpful could be found from the other 

witnesses.  

 

11) If we now compare the injuries alleged to be sustained by the victim during her 

evidence & the injuries the Medical Officer/PW Dr.(Mrs) Amarjit Kaur found, there are 

quite a few discrepancies which cannot be overlooked. The victim stated the accused 

raped her for over an hour and that she sustained injuries. However, PW4 didn‘t find 

any injuries on the victim & specifically stated that ―no mark of injury or violence seen 

on her body as well as her private parts‖. It is true that the victim was examined by 

PW4 2-3 days as she was first treated at Balipara PHC. However, absolute absence of 

any injury mark is not logically acceptable when the victim claims that there were 

injuries. Law is settled absence of injury mark doesn‘t overrule rape incident, 

however, situation becomes a bit cloudy when the victim claims she sustained injuries 

but no such injury marks found during medical examination.  

 

12) Now I come to the trickiest part of the evidence, the FIR. The victim stated that 

the FIR exhibited as Ext.5 is not the FIR she gave and that she lodged the FIR on the 

day of the incident itself. If that is the case, where is the original FIR & what was its 

content? If the investigation started and was competed based on a document that 

was never filed by the complainant/PW1 then such an investigation cannot be stated 

to be a correct investigation and the charge-sheet submitted is illegal. PW6 Sri 
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Mahendra Deka (IO) had denied that that the victim submitted FIR on the date of the 

incident itself, where nobody‘s name was written, however that FIR has been 

subdued and the present FIR has been written by us and only the victim‘s finger print 

has been taken.  

 

13) There have been major lapses in investigation, beginning with the fact that no 

witnesses were examined from the Forest Gate area, from where the victim was 

allegedly kidnapped, or the T.E. area where the victim was allegedly raped. 

Furthermore, the evidences reveals that victim was first taken to Balipara PHC, 

however, neither the doctors examining the victim there were produced as witness 

nor those relevant medical documents were produced before the Court. It is also 

interesting that the victim was not sent for recording her statement u/s 164 CrPC.  

 

14) Criminal jurisprudence says that offence must be proved beyond reasonable 

doubt & any doubt must go in favour of the accused. In the present case, 

prosecution failed to prove the case against the accused Amsor Ali u/s 376 IPC 

beyond all reasonable doubt.  

 

  Offence u/s 366 IPC  

15) To be convicted u/s 366 IPC it must be proved that – 

a. The accused kidnapped/ abducted the victim, and 

b. It was with intent (or knowing it to be likely) that she might be 

compelled to marry him against her will or in order (or knowing it to be 

likely) that she might be forced (or seduced) to illicit intercourse with 

him. 

Both kidnapping & abduction is punishable u/s 366 IPC. Kidnapping has been defined 

in s.359 IPC & it reads as follows, ―Kidnapping is of two kinds: kidnapping from India, 

and kidnapping from lawful guardianship.‖ S.362 defines abductions as, ―Whoever by 
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force compels, or by any deceitful means induces, any person to go from any place, is 

said to abduct that person.‖ In the present case, the term kidnapping does not arise as 

the victim is a major and was not taken out of the country. Thus, prosecution has to 

establish that –   

(i) the victim was take by the accused by force or by deceit &  

(ii) that the accused so abducted her for the purpose of marrying her without her 

will or for having illicit intercourse with her. 

 

16) Evidences failed to reveal that the victim was forced or deceived by the accused 

to go with him. The victim as PW1 evidences revealed that she went herself. It is true 

that she might have gone under some deceit, however, the evidences are completely 

silent about it. Furthermore, as seen from the discussion of the charge u/s 376 IPC, 

prosecution failed to prove the case against the accused u/s 376 IPC beyond all 

reasonable doubt. Which means, prosecution failed to prove that the accused had 

illicit intercourse with the victim. Evidences also don‘t reveal any thing to indicate that 

the accused had an intention to marry the victim.  Hence, I am constrained to hold 

that prosecution failed to prove the case against the accused Amsor Ali u/s 366 IPC 

beyond all reasonable doubt.  

 

Offence u/s 420 IPC 

17) To be convicted under this section it must be proved that the accused Md. 

Amsor Ali cheated her anyways. The term ‗cheating‘ finds definition in s.415 IPC and 

has been defined as, ―Whoever, by deceiving any person, fraudulently or dishonestly 

induces the person so deceived to deliver any property to any person, or to consent 

that any person shall retain any property, or intentionally induces the person so 

deceived to do or omit to do anything which he would not do or omit if he were not 

so deceived, and which act or omission causes or is likely to cause damage or harm 

to that person in body, mind, reputation or property, is said to "cheat". Thus, as per 
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the definition, the basic ingredients required to constitute the offence of cheating 

are– 

a) Deception of any person. 

b) Fraudulently or dishonestly inducing that person. 

(i) to deliver any property to any person, or 

(ii) to consent that any person shall retain any property; or 

c) Intentionally inducing that person to do or omit to do anything which he 

would not do or omit if he were not so deceived and which act or omission 

causes or is likely to cause damage or harm to that person in body mind, 

reputation or property. 

 

18) In the present case, the evidence of the witnesses, more specifically that of 

the victim, shows that victim is absolutely silent about any form of deception being 

played by the accused on her or fraudulently or dishonestly inducing her to deliver 

anything to him or retain anything. I am not even sure what deception or fraud or 

dishonest act of the accused was to be proved by the prosecution as the materials 

available on record are completely silent about the same. Thus, due to the foregoing 

I hold that prosecution failed to prove beyond all reasonable doubt that the accused 

Amsor Ali u/s 320 IPC beyond all reasonable doubt.  

 

19) For all the forgoing reasons I hold that the accused Amsor Ali is not guilty of 

the offences u/s 366/376 (1)/420 IPC. He is acquitted on benefit of doubt and set at 

liberty. Bail bond is cancelled and the bailor discharged.  

 

Judgment is sealed, signed and delivered on this the 19th January‘ 2017. 

 

 

(Munmun B.Sarma) 

Asstt. Sessions Judge 

Tezpur, Sonitpur 


